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Abstract:  In 2015 the Coal Combustion Residuals (CCR) rule was published as a 

waste rule under the Resource Conservation and Recovery Act (RCRA).  RCRA is the 

public law that created the framework for the proper management of hazardous and 

non-hazardous solid waste.  However, the CCR rule is unlike any other EPA rule 

previously published.  Enforcement of the rule is to be done by third parties and for the 

most part, it is a self-implementing rule.  Since that time, affected companies have been 

closing ash impoundments and landfills as well as complying with groundwater 

evaluation requirements.  

Even though most facilities are actively implementing the requirements of the CCR rule 

the question remains:  What does compliance with a self-implementing rule look like?    

How does a facility reduce the potential for third party litigation?  How do affected 

facilities know that they have done enough – either for closure or for groundwater?  

Additionally, how could the Court ruling affect facilities who may have “legacy” ponds?   

This presentation will focus on what compliance looks like using different risk profiles. It 

will examine compliance for both unit closure and groundwater impacts found to exceed 

applicable standards, including compliance with the evaluation and implementation of 

corrective measures and engaging the public. Emphasis will be on the collection and 

evaluation of data that will be defensible and focused on specific constituents while 

considering risk based strategies that minimize financial liabilities and legal challenges.   

Body: 

What are Coal Combustion Residuals (CCR) 

CCR is what is left behind after coal has been burned.  There are basically 4 types of 

CCR: 

o Fly Ash – a powdery substance light enough to be carried in flue gas 

o Bottom Ash – a heavier, granular substance that is not carried in flue gas 

o Boiler Slag – molten coal ash that collects on the boiler walls or at the 

bottom of the boiler 

o Flue Gas Desulfurization (FGD) material – the byproduct of pollution 

control mechanisms, known as “scrubbers”   

CCRs are managed in either wet or dry disposal systems.  In wet systems, the material 

is sluiced via pipe to a surface impoundment.  In dry systems, CCR material is usually 



stored in ash silos and eventual transported to an ash landfill for disposal.  Other 

options include the beneficial reuse or recycling of the coal ash.  For example, fly ash 

can be beneficial reused as an additive in concrete or FGD material can be reused in 

the manufacture of wall board.  According to the EPA, in 2012 about 40 percent of the 

CCR generated was beneficially used. 

History of the CCR rule 

The Coal Combustion Residuals Rule (CCR), was first published in 2015 as a waste 

rule under the Resource Conservation and Recovery Act (RCRA).  The rule was first 

evaluated following the 2008 coal ash spill at the TVA Kingston facility.  After study and 

evaluation, in 2010, the EPA solicited comments on the regulation of CCR focused on 

two regulatory options.  The first option, would list CCR as a special waste subject to 

regulation under subtitle C of RCRA and states would have been required to adopt the 

rule and develop a permitting program with direct federal oversight.  Additionally this 

option would have resulted in the closure of all CCR surface impoundments.  The 

second option, CCR would be regulated under Subtitle D of RCRA and would be a self- 

implementing rule with no direct federal oversight.  Under this option all unlined surface 

impoundments would have to retrofit to an acceptable liner or close within 5 years.  It 

was not until after the 2014 coal ash spill at the Duke Dan River facility that the EPA 

published the CCR rule under Subtitle D.  Additionally, the rule required public postings 

of information and specific notifications and meetings depending on which stage a 

facility was in rule compliance.  Since the rule was first published, affected facilities 

have been closing ash landfills and retrofitting or closing ash impoundments as well as 

complying with groundwater monitoring and assessment requirements. 

In December, 2016 the WIIN act was adopted which allowed for State regulatory 

enforcement of the rule if that State had an EPA approved CCR rule.  Currently, only a 

handful of states has submitted for and received EPA approval for the state’s CCR 

program.  Once a state has received approval, the state’s permitting program would act 

“in lieu” of the federal CCR rule. 

Are we there yet?  Compliance with a Self-implementing Rule 

Since most states have not requested or received approval of a state CCR program, 

most facilities are left with the self-implementing nature of the Federal rule.  This is a 

first in terms of understanding what compliance means.  Most EPA rules give specific 

guidance on how to comply or delegate compliance with the rule to a State regulatory 

authority.  The CCR rule relies upon third party enforcement for compliance with the 

requirements.  As a result, facilities must ensure that compliance with the requirements 

are well documented, even beyond the public posting requirements. 

Proper documentation can reduce the risk exposure for a facility to third party litigation.  

In this case, the documentation is not only the required compliance document but the 

investigative process and data used to develop the documentation used in the decision 

making process.  For example, for the Unstable Area the rule requires that a 



professional engineer certify that the facility meets the demonstration for Unstable 

Areas.  It does not indicate what information should be included in this certification.  For 

this demonstration, adequate investigation into soil conditions, geologic features or 

human made features and documentation of this information should be maintained by 

the owner in the event that the certification might be challenged by a third party.   

Maintaining a record of the investigation is critically important when evaluating 

corrective measures in the event a Appendix IV constituent is determined to exceed an 

applicable groundwater protection standard during assessment monitoring.  This 

investigation will eventually be the supporting documentation for the public meeting that 

is required prior to selecting a remedy.  A facility owner can expect to have the data and 

any modeling that may be used to evaluate and ultimately select the corrective measure 

questioned by interested third parties as part of this process.   

Additionally, some facilities may be subject to State regulatory compliance requirements 

particularly in the case of CCR landfills.  For surface impoundments, these facilities also 

need to be aware of NPDES requirements that may be associated with these ponds. 

Risk Assessment and Corrective Measures 

While it is true that the rule does not inherently allow for a risk-based remediation 

approach to corrective measures, the wording in the rule allows for a facility to propose 

corrective actions and remedies that take into account the risk to human health and the 

environment.  From the rule, the selection of the remedy should be evaluated for long 

and short term effectiveness and protectiveness using the following factors: 

• Magnitude of reduction of existing risks 

• Magnitude of residual risks associated with further releases 

• Type and degree of long term management required 

• Short term risks to the community or environment during implementation 

• Time until full protection is achieved 

• Potential for exposure of receptors, both human and environmental, to 

remaining wastes 

• Long term reliability of the remedy 

• Potential need for replacement of the remedy 

Depending on a facility owner’s risk profile, these factors can be used to develop a 

corrective measure that allows for an evaluation of risk, both short term and long term.  

However, there must be a sound and scientifically defensible data used to minimize 

challenges to the remedies evaluated and eventually selected.  The development of a 

good conceptual site model as well as the use of defensible groundwater modeling to 

support the evaluation and selection of a corrective measure is imperative.  To support 

a risk-based approach there must be defensible data based on sound scientific 

analysis.   



A facility owner with a low tolerance for risk may want to consider removal of the 

material as a corrective measure.  By eliminating the source of the material, an 

argument can be made that this will reduce existing risk, manage any further releases 

and have a high degree of long term certainty and reliability.  However, depending on 

how the removal of the material is accomplished, this approach may present an 

increased risk to both humans and the environment while the material is being removed. 

A facility owner with a higher tolerance for risk may want to consider passive in-situ 

treatment of the ash, such as a permeable reactive barrier (PRB), depending on the 

constituent to be treated, to cost effectively address contaminants that may be leaching 

from the unit in question.  However, on the other hand utilizing an active remedy such 

as groundwater pump and treat, which is typically more expensive than a passive 

approach, can result in a greater degree of risk reduction, lower risk to the community 

during implementation and provide a manageable long term cost for the facility owner.   

Regardless of the risk profile, developing a defensible evaluation and decision making 

process is critically important.  It is crucial that the data used and the evaluation of 

remedial alternatives be scientifically defensible and demonstrate that the ultimate 

selection of remedial measures are protective of human health and the environment as 

they may be subject to third party review and possible challenge.  

Conclusion 

Compliance with a rule that continues to be enforced by third parties can be 

challenging.  A facility must begin with understanding what specific actions the rule 

requires and developing a comprehensive strategy for compliance.   Developing and 

maintaining a robust documentation and decision making process is critical to rule 

compliance but also demonstrating that the strategy or approach selected is protective 

of human health and the environment.   

 

 

 

 

 

 

 

 


